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The focus of this paper is to provide practical guidance to practitioners when they 
encounter evidence used to identify an accused person in criminal proceedings by 

way of a photograph or by recognition of their voice. 

The paper seeks to assist practitioners in identifying and applying the relevant 
provisions of the Evidence Act 1995 (NSW), consider issues relating to admissibility 

and challenge identification evidence in defended matters.  
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A. OVERVIEW OF THE LEGISLATIVE FRAMEWORK 

Identification evidence - is defined in the Dictionary to the Evidence Act. 

 The definition encompasses both visual (sight) and aural (sound) 
resemblance.  

The admissibility of two specific types of identification evidence is governed by Pt 
3.9 of the Evidence Act. 

 

Visual identification evidence – Section 114 defines and limits its admissibility  

 identification based wholly or partly on what a person saw but does not 
include picture identification evidence. 
 

Picture identification evidence - Section 115 defines and limits its admissibility. 

 identification made wholly or partly by a person examining pictures kept for 
the use of police officers. Picture identification evidence is not admissible if the 
picture suggests that the subject is in police custody: s 115(2) 
 

Warnings that apply – governed by ss. 116 and 165 of the Evidence Act. 

 Section 116 – where identification evidence is admitted, a direction should 
be given to the effect that there is a special need for caution before 
accepting identification evidence, and the general and specific reasons to 
exercise caution.  
 

 Section 165 – categorises identification evidence as a species of unreliable 
evidence and directs a Judge, on request from a party, to warn the jury that 
the evidence may be unreliable unless there are good reasons not to give the 
direction. 
 

TWO IMPORTANT NOTES: 

1. Evidence of a witness identification which involves use of a photograph is 
not necessarily ‘picture identification evidence’ as defined by section 
115: 
 



3 
 

a. for section 115 to apply, the photograph used to identify the 
defendant must be a picture kept for the use of police officers. 
 

b. Section 115 does not apply generally, for example, to an identification 
made by a witness using a photograph from social media, the news, 
or by any other means. 

 
2. Voice recognition is a form of identification evidence but it is not visual 

identification evidence or picture identification evidence. 
 

a. Sections 114 and 115 do not apply. 
 

b. Sections 116 and 165 apply. 
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B. COMMON RISKS AND RELIABILITY ISSUES IN 
IDENTIFICATION EVIDENCE 

Identification evidence is an inherently flawed species of evidence. Errors in 
identification have resulted in miscarriages of justice in Australia and overseas.  

If it is admitted by the prosecution to prove the guilt of a defendant, the jury or 
finder of fact must be made aware, and then reminded, of its significant limitations 
and the real possibility that the evidence is unreliable.  

So great is the need for caution, that the standard Bench Book direction specifies 
that: 

There have been some notorious cases over the years in which evidence of identification has 
been demonstrated to be wrong after innocent people have been convicted. 

The issues centre on reliability, not credibility. The eyewitness who gives evidence 
of identification often honestly and sincerely believes that their evidence is correct, 
which means their evidence will be delivered with confidence and conviction. This 
can give the evidence a seductive but dangerous quality - the credibility of the 
witness does not necessarily correlate with the accuracy of their identification.    

Some dangers specific to photo and voice identification include: 

1. The Displacement Effect (Photo Identification) 

The phenomenon known as the ‘displacement effect’ was described by Stephen J 
in Alexander v The Queen [1981] HCA 17 at 409: 

"Having been shown a photograph, the memory of it may be more clearly 
retained than the memory of the original sighting of the offender and may, 
accordingly, displace the original memory. Any subsequent identification, 
in Court or in an identification parade, may on the identifying witness's 
part, in truth involve a matching of the man so identified with the 
remembered photograph, which has displaced in his memory his 
recollection of the original sighting." 

In R v Skaf [2004] NSWCCA 37 (Mason P, Wood CJ and Sully J), the 
displacement effect was described as follows at [80]:  

“a witness who has seen a photograph of someone may unconsciously have 
his or her memory reinforced by the photograph as distinct from his or 
her earlier observation of the person in the flesh; and that that displaced 
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memory may be the basis of a later in-Court or other identification made in 
the presence of the accused person”. 

2. Photos viewed in circumstances where guilt of the person pictured is 
suggested or inferred  

Such issues arise in cases where a defendant is identified by a witness after seeing a 
picture of them as a ‘wanted person’ in the news: See R v Smith (No.3) [2014] 
NSWSC 771; Bayley v The Queen [2016] VSCA 160 or when a photo brought to a 
witness’s attention by another, on the pretence that the person pictured is the 
perpetrator of the crime: See R v Bayliss [2020] NSWDC 768; Marshall v The King 
[2023] ACTCA 11 (both concern Facebook identification).  

In Alexander, Gibbs CJ opined at 400: 

“It would be unfair and improper to show to a witness, before the 
identification parade was held, a single photograph of a person who 
was said to be the suspect, and it would be unsafe to act on evidence of 
identification given in those circumstances.” 

3. Voice recognition evidence is less reliable than other (already unreliable) 
forms of identification evidence  

Voice identification is not subject to the admissibility requirements of either ss. 114 
or 115 of the Evidence Act. Voice identification evidence is generally adduced either 
from: 

a) a civilian witness who is said to have a prior familiarity with the speaker (See 
Miller v R [2015] NSWCCA 206; R v Riscuta and Niga [2003] NSWCCA 6; R v 
TH; R v MT; R v ME; R v MC (Costs) [2024] NSWDC 14); or 
 

b) a police witness or interpreter giving evidence as an ad hoc expert, after 
repeatedly listening to voice recordings, often telephone intercepts (See R v 
Leung & Wong [1999] NSWCCA 287; Nasrullah v R [2015] NSWCCA 188; 
Nguyen v R [2017] NSWCCA 4).  

The issue with such evidence is that while, in general, eye-witness evidence is 
unreliable, ‘ear-witness’ evidence is even less reliable. While listeners are 
confident of their ability to recognise voices, voices rarely have unique 
identifying features and recognition of a speaker depends heavily on context 
and content (See Fraser, H 2019 ‘The reliability of voice recognition by ear witnesses: An 
overview of research findings’, Language and Law, 6(2), 1-9).  
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C. SOME CASES AFFECTING ADMISSIBILITY AND USE  

Case Facts Issues Objections 
Raised 
/Warning 

Photographs 

R v Batty 
(Unreported, 
New South Wales 
Court of Criminal 
Appeal, 
McInerney, 
Abadee and 
Bruce JJ, 6 
August 1997). 

 

 Robbery of bum 
bag from pizza 
delivery person by 
two persons 
unknown to the 
victim 

 The victim provided 
a description of 
both persons to 
police immediately 
after the attack  

 At police station, 
the victim was 
shown four photo 
albums, each 
containing 100–160 
photos 

 The accused was 
identified by the 
victim as an attacker 
using a photograph 
in one of the albums 

 Identity the central 
issue at trial  

 Picture 
identification 
evidence 

 Some of the photo 
albums used for the 
purpose of 
identification were 
titled “Offender 
Photographs”. 
Strips were also 
placed across the 
bottom of the 
photos to obstruct 
cards held by 
persons which 
included details 
such as name, 
height etc.  

 Impression given 
through context in 
which photographs 
presented that 
photographs 
suggest they are 
pictures of persons 
in custody – ‘rogue 
gallery effect’. 

S. 115(2) 

Mundarra Doolan 
Smith v The Queen 
(2001) 206 CLR 
650; (2001) 125 A 
Crim R 10; [2001] 
HCA 50 

 Photographs of 
bank robbery 
captured by bank 
CCTV 

 Identity central 
issue at trial  

 Two officers who 
had previously dealt 
with the accused 
gave evidence as to 

 Photo 
identification 

 Whether police in 
better position than 
the jury to make 
assessment and 
comparison of 
photographs and 
their resemblance 
to the accused  

S. 55  
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his identity having 
reviewed 
photographs  

R v Blick [2000] 
NSWCCA 61 

 Robbery of bum 
bag from person 
unknown to the 
accused 

 Identification 
central issue at trial  

 Victim described 
perpetrator as a 
person with a 
‘goatee beard’. 

 Victim shown an 
array of 12 
photographs and 
positively identifies 
the accused  

 When pictures 
examined, accused 
was not in police 
custody and 
therefore no 
requirement to 
meet requirements 
of s. 115 (3) – (6). 

 However, only one 
of the 12 
photographs used 
in the array showed 
a person with a 
goatee beard  

S. 137 

R v Skaf [2004] 
NSWCCA 37 

 Bilal Skaf declined 
to participate in an 
identification 
parade 

 Victim shown an 
array of 15 
photographs and 
provides possible 
identification of the 
accused - ‘not 
100% sure’.  

 The victim later 
attended Court on a 
day Bilal Skaf 
appeared for 
mention and 
provided ‘in-dock’ 
identification that 
he was one of the 
men who assaulted 
her  

 Impact on 
displacement effect 
having viewed the 
accused’s photo as 
part of array of 
police photographs 
before in-dock 
identification  

S. 116 
warning  

R v Smith (No.3) 
[2014] NSWSC 
771 

 Case of murder by 
shooting 

 A person holding a 
rifle (the purported 

 Visual 
identification 
evidence from a 
single suspect 

S. 137 
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murder weapon) 
was seen by an 
unrelated witness 
shortly before the 
shooting occurred 

 This witness 
provided a 
statement which 
described the build 
and clothing of the 
person holding the 
weapon but no 
description of his 
facial features  

 The witness later 
saw a photograph 
of the accused on 
an MSN news 
report and 
positively identified 
him  

photograph (MSN 
News)  

 Lacks all safeguards 
provided by photo 
array or 
identification 
parade  

 Real risk of 
displacement effect  

 

Bayley v The Queen 
[2016] VSCA 160 

 The accused was 
serving a life 
sentence with 35 
year NPP for high 
profile murder of 
Jill Meagher. 

 A new complainant 
came forward and 
gave evidence that 
she had been 
sexually assaulted 
many years before 
when engaging in 
sex work  

 The new 
complainant saw a 
photo of the 
accused on 
Facebook in a 
news story about 
Ms Meaher’s 
murder and 

 Initial visual 
identification 
evidence from a 
single suspect 
photograph 
(Facebook)  

 Later picture 
identification 
evidence 
contaminated by 
risk of 
displacement effect 

 Delay and 
circumstances in 
which original 
photo cited create 
unfair prejudice  

S. 137 
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positively identified 
him as the person 
who had assaulted 
her 

 Later further 
positively identified 
the accused in an 
array of an array of 
12 photographs 
shown by police  

R v Bayliss [2020] 
NSWDC 76 

 An allegation of 
aggravated break 
and enter and 
various alternatives  

 Accused was said 
to have entered a 
home wearing a 
balaclava and 
assaulted two 
victims while 
armed with a pistol 
and a knife 

 During a struggle, 
one of the victims 
inside the home 
had removed the 
balaclava and both 
had observed the 
attacker’s face for a 
short period 

 One victim 
provided 
identification 
evidence on the 
basis of a 
Facebook photo 
and a chance 
encounter at a 
probation office 2-
3 years after assault  

 The second victim 
identified the 
accused in an array 

 Visual 
identification 
evidence from a 
single 
photograph 
(Facebook) 

 Later 
identification at 
parole office 
contaminated 
by risk of 
displacement 
effect 

 

SS. 116 and 
165 
warnings 
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of 20 photographs 
shown by police 
(photograph No. 2) 
from a 20-photo 
computer array 

Marshall v The 
King [2023] 
ACTCA 11 

 The accused was 
one of several 
persons alleged to 
have robbed the 
victim outside a 
shopping  

 The victim was at 
the shop to collect 
$100 on behalf of a 
friend 

 The victim 
provided an 
immediate 
description to 
police consistent 
with that of the 
accused 

 The victim was 
taken by police to a 
house of a friend 
who was said to 
know the 
offenders. When 
the friend showed 
the victim a 
photograph of the 
accused on 
Facebook, he 
identified him as 
one of the 
attackers  

 Visual 
identification 
evidence from a 
single photograph 
in circumstances 
suggestive of guilt 

 Complaint raised in 
relation to failure 
to conduct an 
identification 
parade 

SS. 114 and 
137 

Pham v The King 
[2024] VSCA 159 

 Allegation of rape 
and sexual assault of 
woman working is 
massage parlour 

 General description 
of appearance of 

 Objection raised to 
identification 
process adopted 
including absence 
of recording 

 As accused had 
admitted to having 

S. 137 



11 
 

attacker provided to 
police  

 The victim was a 
Japanese national 
and returned to 
Japan after alleged 
assaults   

 11 months after 
assault, police email 
the victim an array 
of 12 photographs 
and she positively 
identifies the 
accused but 
accepted she was 
not ‘100% 
confident’.  

attended the 
massage parlour, 
risk of false 
identification on 
basis of prior 
innocent familiarity  

Voice 

R v Adler [2000] 
NSWCCA 357 

 Armed robbery 
allegation 

 Police intercepted a 
telephone call 
which police 
alleged to involve 
the accused 

 A witness to the 
robbery compared 
the voice in the 
recording to the 
voice heard during 
the robbery and 
provided a positive 
identification  

 Argument as to 
threshold 
requirement to 
admit voice 
identification 
evidence  

 Only question of 
admissibility is 
relevance, no 
application of 114 
or 115.  

SS. 116 and 
165 
warnings 

Irani v R [2008] 
NSWCCA 217 

 Drug supply 
allegation 

 Telephone 
intercept 
recordings 
captured persons 
said to be the 
accused and others 

 Whether the voice 
identification 
opinion evidence 
of the police officer 
was admissible as 
expert or ad hoc-
expert 
identification 
evidence. 

S. 137 
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discussing drug 
trafficking 

 Police who had 
monitored the 
recordings for two 
months provided 
identification 
evidence that they 
recognised the 
voice of the 
accused   

 Whether the police 
witness was in a 
better position than 
the jury to identify 
the voice. 

 

Miller v R [2015] 
NSWCCA 206 

 Fraud allegation 
where the accused 
was said to have 
represented himself 
under false names 
and produced false 
documents to gain 
an advantage  

 A sample voice 
recording of the 
accused from prior 
Court proceedings 
was obtained and 
placed to witnesses 
together with a 
sample of seven 
other recordings of 
other people reading 
the same script 

 Seven of 10 
witnesses who were 
played the 
recordings identified 
the voice of the 
accused   

 Whether witnesses 
who had identified 
the voice of the 
accused were in a 
better position than 
the jury to identify 
the voice. 

 The poor quality of 
the audio recording 
of the accused was 
advanced to have 
created unfair 
prejudice and a risk 
of misidentification  

 

SS. 55 and 
137 

Nasrullah v R 
[2015] NSWCCA 
188 

 Drug import 
allegation  

 Police obtained 
telephone intercept 
recordings of a 
person said to be 
the accused calling 

 The officer who 
made the voice 
identification had 
no prior familiarity 
with the accused  

 It was contended 
that the officer was 

SS. 55, 78 
and 79 
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DHL to enquire 
about the status of 
packages being 
imported 

 The voice in the 
telephone calls was 
later compared to 
recordings of 
telephone calls 
made by the accused 
while in custody  

 An investigating 
police officer gave 
evidence he had 
compared the 
recordings and 
recognised the voice 
in the DHL calls to 
be that of the 
accused  

better placed than 
the jury to make an 
assessment as had 
specialised 
knowledge and 
experience dealing 
with ‘Arabic 
persons speaking 
English’. 

Nguyen v R [2017] 
NSWCCA 4 

 Drug supply 
allegation 

 Police telephone 
intercepts obtained 
during an 
investigation 
featured a 
comparable female 
voice from two 
numbers unknown 
to police 

 The accused was 
arrested in a car 
with a phone and 
SIM card matching 
those numbers 

 An investigating  
police officer gave 
evidence that he 
had  compared the 
recordings and 
recognised the 
voice in the 

 The officer gave 
evidence that he 
had monitored 
over 44,000 
‘mobile products’ 
(voice calls, texts, 
internet data) over 
the period of 
approximately one 
month 

 It was contended 
that the officer’s 
experience in 
listening to a large 
number of calls 
gave him 
familiarity and 
meant he could 
give evidence as an 
ad hoc expert   

SS. 55, 78 
and 79 
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intercepted calls to 
be the same to that 
of the accused in 
her ERISP  

 
R v TH; R v MT; 
R v ME; R v MC 
(Costs) [2024] 
NSWDC 14 

 Cost judgment 
following acquittals 
in co-accused public 
shooting trial  

 Evidence relied 
upon by Crown 
against accused MC 
was that a witness 
had overhead a 
telephone 
conversation (to 
which the witness 
was not a party) in 
which he overheard 
MC authorised the 
shooting. 

 The witness said he 
recognised the voice 
of the accused from 
prior conversations 
with him   

 Various 
circumstances 
surrounding 
recognition said to 
effect reliability – 
conversation 
overheard when 
another person was 
speaking on the 
phone, limited prior 
familiarity with 
speaker. 

 Expert evidence 
called from a 
Professor of 
linguistics regarding 
the inherent 
unreliability of voice 
recognition 
evidence  

SS. 116 and 
165 
warnings 
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D. CHALLENGING AND EXCLUDING IDENTIFICATION 
EVIDENCE 

It is impossible to prescribe a uniform approach that should be adopted when 
confronted with the varying forms of identification evidence encountered in 
criminal trials. 

An understanding of the operative Evidence Act provisions and case law will assist 
in identifying common issues which arise with identification evidence. As the 
above cases demonstrate, practitioners should be alive to issues which may have 
unfairly influenced a witness in making an identification or impacted the reliability 
or quality of the identification made. 

Admissibility  

The starting point for a practitioner presented with identification evidence in a 
defended matter is determining whether there is a basis to object to the 
admissibility of the evidence.  

Common grounds for objection include the following:  

 Relevance – the identification evidence will be irrelevant where the 
witness is in no better position to identify the accused than the jury: 
Mundarra Doolan Smith v The Queen.  
 

 Inadmissible opinion – the evidence will be inadmissible when given by a 
police officer unless they have special knowledge of the accused, 
sufficient to categorise them as an ad hoc expert: Nasrullah.  
 

 Is the witness giving visual identification evidence? If so, it is 
presumed inadmissible unless the requirements of section 114 have been 
met.  
 

 Is the witness giving evidence of an identification made by examining 
photos held by police?  If so, it is presumed to be inadmissible unless 
the requirements of section 115 have been met. 
 

 Are there other circumstances which surround the making of the 
identification which give rise to unfair prejudice? If the unfair prejudice 
outweighs the probative value, the evidence is inadmissible under section 
137.  
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Challenging admissible identification evidence  

If the evidence is admissible, consider what forensic steps need be taken to 
ensure you are in a position to appropriately challenge and scrutinise it in 
cross-examination. 

It is important to identify any circumstances of the identification that may have 
caused unfairness to the accused, encouraged the witness to identify the accused or 
which otherwise make the identification unreliable.  

 How did the police obtain the identification evidence? Consider issuing 
subpoenas for notes, correspondence between police and witnesses as 
well as video recordings of the identification process. 

 

 Refine topics of cross-examination which address and challenge the 
witnesses’ belief that they have positively identified the accused (See next 
section of this paper).  

 

 Consider whether you should call an expert witness in the defence case 
to provide an opinion in relation to issues specific to the matter such as 
the displacement effect, the reliability of voice recognition evidence etc.  

 

 Ensure the jury or finder of fact is sufficiently directed and warned 
under ss. 116 and 165.  

 
o These are not ‘cookie cutter’ directions and warnings. They are 

important and should be fulsome. They should make specific 
reference to the facts and circumstances of the case which give 
rise to a need for special caution.   
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E. EFFECTIVE CROSS-EXAMINATION STRATEGIES FOR 
IDENTIFICATION WITNESSES  

The identification witness 

Remembering the civilian eyewitness is likely to believe they have accurately 
identified the accused means that most challenges to their evidence will relate to 
the reliability of the identification.  

Cross-examination should seek to address and highlight the following issues: 

1. The (hopefully short) length of time that the witness observed the offender.  
 

2. The lack of prior familiarity between the witness and the offender.  
 

3. The degree of stress being experienced by the witness at the time they 
observed the offender.  
 

4. Any factors which were likely to have distracted the witness at the time they 
observed the offender.  
 

5. If the witness’ initial description of the offender is different to the person 
they later identified; draw attention to those differences. 

The same principles apply to questioning of witnesses who are giving voice 
identification evidence. Questions should focus on the circumstances of the 
recognition and the level of familiarity between the witness, and the person whose 
voice they are purporting to identify.  

Once you have secured favourable answers from the honest and sincere witness on 
the factors which may impact reliability, you are in a better position to confront 
them with a question which asks them to accept they may be mistaken in their 
belief. You are also in a better position make that submission to the jury - and have 
the jury accept mistaken identification is a reasonable possibility.   

Police witnesses 

Cross-examination of officers who conducted the investigation and facilitated the 
identification procedure should seek to address and highlight the following issues: 

1. What exact words were spoken by the witness at the time they identified the 
alleged offender (in their statement and at different stages of the 
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investigation)? Were they emphatic in their identification? Has there been an 
evolution in the description of the offender?   
 

2. Do the circumstances under which the identification witness was questioned 
by police lead to an express or implied suggestion that the accused is the 
offender? You cannot explore without basis, but the witness should be 
confronted with any evidence which supports a civilian witness has been 
influenced deliberately or implicitly.   
 

3. Whether the accused was offered the opportunity to participate in an 
identification parade and if not, why not? 
 

4. If the accused agreed to participate in an identification parade, why was one 
not conducted? Have the officer explain the training they have received and 
the benefits of conducting an identification parade to avoid mistaken 
identification.  
 

5. Address any issues relating to the number of photographs used for picture 
identification and the spread of photographs.  

Through effective cross-examination, you can use the evidence of an experienced 
officer to cast additional doubt on the reliability of an identification made by a 
civilian witness. Police are aware (and will have to accept) that the purpose of 
following correct picture identification and identification parade procedure, is to 
ensure fairness to an accused person.  
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F. PRACTICAL TIPS FOR PREPARING AND PRESENTING 
IDENTIFICATION EVIDENCE  

Some common issues, observations and tips to be mindful of when acting in cases 
involving identification evidence:  

 The prevalence of social media increases the potential for contamination of 
identification evidence and can lead to misidentification. Social media 
identification can bleed into and infect later police identification procedures. 
Consider whether a witness may have independently taken steps to identify 
an accused on social media. Consider whether your case has been subject to 
media reporting.  
 

 There are often tactical advantages in agreeing to participate in an 
identification parade. If your client agrees, ensure that adequate measures 
are put in place to ensure the parade is conducted in a manner which does 
not give rise to unfairness.  
 

 There are no mandated rules or regulations which govern how an 
identification parade is to be conducted by police or how a witness is to be 
shown an array of photographs. As a result, these procedures are carried out 
in a variety of different ways by different investigating police. Obtain 
thorough records and a recording of the identification process and review 
carefully to ensure no unfairness arises.   
 

o Guidance can be drawn from the Commonwealth Crimes Act which does 
include provisions setting some minimum standards of fairness when 
conducting identification parades (See ss. 3ZK – 3ZQ).  
 

 Most lay persons are not aware of the dangers of identification evidence. 
Consider calling experts to give evidence that supplements and expands on 
the statutory warning contained in the Evidence Act.  
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- 
It w

o
u
ld

 n
o
t h

ave
 b

ee
n
 re

ason
ab

le to
 h

old
 a 

p
arad

e: s 1
1
5
(5

)(c). S
ee s1

1
4
(3

)-(6
) as to 

re
ason

ab
len

ess. 

If p
ictu

re
 id

en
tifica

tion
 evid

en
ce

 is relied
 on

, th
e
 

w
itn

ess m
u
st b

e
 sh

ow
n
 a p

ictu
re th

at w
as take

n
 a

fter 
th

e d
efe

n
d
an

t w
as taken

 in
to cu

stod
y: s1

1
5
(3

), u
n
less: 

- 
T
h
e d

efen
d
an

t’s ap
p
eara

n
ce

 h
a
s ch

an
g
ed

 
sig

n
ifican

tly: s1
1
5
(4

)(a); or  
 

- 
It is n

ot rea
so

n
ab

ly p
racticab

le to take a
 n

e
w

 
p
ictu

re
 of th

e d
efe

n
d
an

t: s1
1
5
(4

)(b
) 

P
ictu

re id
e
n
tification

 evid
en

ce
 is in

ad
m

issib
le if th

e 
p
ictu

re
s sh

ow
n
 to th

e w
itn

e
ss su

g
g
est th

e p
erson

 is in
 

cu
stod

y –
 s1

1
5
(2

) 

N
O

 

T
h
e su

sp
ect is n

ot in
 p

olice cu
stod

y b
e
ca

u
se p

o
lice are 

in
 in

vestig
atio

n
 stag

e i.e
. su

sp
e
ct n

ot ye
t id

e
n
tified

: 

- 
Police can

 sh
o
w

 w
itn

ess p
olice p

h
o
tos a

s lon
g
 

a
s th

ey d
o
 n

ot su
g
g
e
st th

e
 d

efen
d
an

t is in
 

p
o
lice cu

sto
d
y: s 1

1
5
(2

) 
 

- 
C
on

sid
er a ch

allen
g
e b

ased
 on

 s1
3
7
 of th

e 
E
vid

en
ce A

ct  

If th
e a

ccu
sed

 h
as b

e
en

 ch
a
rg

ed
 w

ith
 th

e
 offen

ce
, a

n
d
 

is n
o
 lon

g
e
r in

 p
olice cu

stod
y (b

ail or rem
an

d
): 

- 
Police ca

n
 sh

ow
 w

itn
ess p

olice
 p

h
o
tos a

s lon
g
 

a
s th

ey d
o
 n

ot su
g
g
e
st th

e
 d

efen
d
an

t is in
 

p
o
lice cu

sto
d
y: s 1

1
5
(2

) 
 

- 
If th

e w
itn

ess m
akes th

e id
en

tification
 som

e 
o
th

er w
ay (e.g

. social m
e
d
ia, n

ew
s), th

en
 

section
 1

1
4
 ap

p
lies an

d
 th

e evid
en

ce is 
in

ad
m

issib
le u

n
less: 

 o
 

A
n
 id

en
tificatio

n
 p

a
rad

e w
a
s h

eld
: 

s1
1
4
(2

)(a
); or  

 
o

 
It w

o
u
ld

 n
o
t h

ave b
ee

n
 re

ason
ab

le
 to h

old
 

a
 p

a
rad

e: s1
1
4
(2

)(b
); o

r  
 o

 
T
h
e d

efen
d
an

t re
fu

sed
 to p

articip
ate: 

s1
1
4
(2

)(c) 

D
e
fin

itio
n

s 

Id
en

tificatio
n
 

e
vid

en
ce 

is 
d
efin

ed
 

in
 

th
e
 

E
A
 

D
ictio

n
ary a

s, “a
n
 a

ssertion
 b

y a w
itn

ess th
at 

th
e accu

se
d
 w

as, or resem
b
les, a p

e
rso

n
 w

h
o 

w
as p

re
se

n
t w

h
ere th

e offen
ce w

as com
m

itted
, 

o
r an

 act con
n
ected

 to
 th

e offen
ce w

as d
on

e, 
th

at is b
ase

d
 o

n
 w

h
at th

e w
itn

ess saw
 o

r h
eard

.” 

V
isu

al 
id

en
tification

 
e
vid

en
ce 

is 
d
e
fin

ed
 

in
 

s1
1
4
(1

). It is evid
en

ce o
f an

 id
e
n
tification

 of an
 

a
ccu

sed
 p

erson
 b

y a
 w

itn
ess b

y so
m

e
 m

ean
s 

o
th

er th
a
n
 lookin

g
 at p

h
otos kep

t b
y p

olice
 e.g

. 
social m

ed
ia, n

e
w

s.  

P
ictu

re 
id

en
tifica

tion
 

evid
en

ce 
is 

d
efin

ed
 

in
 

s1
1
5
(1

). It is th
e id

e
n
tification

 of a
n
 a

ccu
sed

 
p
erson

 
b
y 

a 
w

itn
ess 

w
h
o
 

m
akes 

th
e 

id
en

tification
 b

y lo
okin

g
 
at p

ictu
res sh

ow
n
 to 

th
em

 b
y p

o
lice.  

ID
 p

a
rad

e
 is n

ot d
efin

ed
. Practically, it in

volves 
th

e su
sp

ecte
d
 p

erson
 stan

d
in

g
 w

ith
 o

th
ers o

f 
sim

ilar ap
p
e
aran

ce b
efore a

 w
itn

e
ss w

h
o
 seeks 

to id
en

tify th
e
 p

e
rso

n
 in

volved
 in

 a
 crim

e. 
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