Admissibility of Identification Evidence of Persons on CCTV

Presented at the North Australian Aboriginal Justice Agency CROC conference 2023

By Jacob Tate Barrister

Commercial Bank Chambers Lismore New South Wales;
Hunter Street Chambers, Newcastle New South Wales

Acknowledgement of Country

I begin by acknowledging the Traditional Custodians of the land on which we meet
across the Country and pay my respects to their Elders past and present. | extend that
respect to Aboriginal and Torres Strait Islander peoples here today. | acknowledge
that Sovereignty has never been ceded. It always was and always will be Aboriginal

land.

Outline

1.

This is a short paper intended to be of some assistance as a cheat sheet or
guide to the admissibility of identification evidence when a person (family
member, police officer or someone else) says they identify a person from CCTV
footage or a photo as being the accused.

| understand that this is a topic that would be of some utility to people working
in the criminal jurisdiction of the NT. In my experience the place that | confronted
this evidence most was appearing in the Children’s Court of New South Wales
in Parramatta when | practiced there regularly as a solicitor for the Aboriginal
Legal Service (NSW/ACT).

| would specifically like to thank NAAJA’s lawyers Joseph Bourke and Erin
Morton and ex NAAJA lawyer Rory Pettit of Forbes Chambers who gave me
some guidance and made me aware of some cases used here as examples. |
also owe a lot of my baseline understanding of this topic from a paper by Mark
Dennis SC of Forbes Chambers called ‘Identification Evidence’ available for
free on his website criminalcpd and a paper | highly recommend reading for
anyone who runs an identification case.

The paper will go through each of the steps of admissibility of this type of
evidence:

a. Relevance (s55).
b. Is it Identification Evidence.
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5.

7.

c. Was there an intentional influence in making the identification (s114).
d. Determine if it is evidence of Fact or Opinion.
e. If Opinion — opinion rule (ss76, 78, 79).

Then | will discuss the main (and probably only) exclusionary argument
available s137 and the law on taking into account the value of the evidence,
particularly in the case of identification evidence.

Before | begin on the steps of admissibility, | will make some comments on my
guiding approach to assessing evidence and on the nature of ldentification
Evidence

When | refer to the Evidence Act | mean the Evidence (National Uniform
Legislation) Act (NT).

Guiding Approach to Assessing Evidence

8.

Before | talk to the law of admissibility on this topic a quick pause on how |
approach evidence in cases. In my opinion you must look at the evidence and
determine how it is admissible. If you can’t stop the admission of the evidence,
then you consider how to exclude it or reduce its use.

That is because if evidence does not meet a threshold of admissibility, such as
relevance, it cannot be adduced, there is no further argument, it is not
discretionary. When you seek to exclude evidence, you possess the onus and
then even if you overcome your initial onus often there remains a discretion to
determine whether or not to exclude the evidence.

10. Starting with the question of ‘how is it admissible?’ is a useful way in which to

approach evidence and exclude it, if you choose to do so.

Some Comments on ldentification Evidence

11.Identification evidence is an odd species of evidence that may be adduced in

Court against a defendant. It is an odd species of evidence because the
Evidence Act provides that it is a class of evidence considered unreliable (s165)
and that requires special caution to be exercised before accepting it (s116).

12.These concessions in the act as to the value of the evidence comes about no

doubt from a long history in the law of wrongful convictions based on unreliable
identifications.
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13.As a response to its inherently unreliable character, safeguards have been
imposed on the receiving of identification evidence. To a large extent these
safeguards relate to identification parades and photo identification parades.

14.These processes (ldentification parades), if done correctly, have historically
been seen as reducing the danger of unreliable identifications, although not
completely eliminating the danger. Safeguards in this context can be things
such as ensuring all the people in the parade are of similar appearance, the
parade is recorded, no-one influences the identification or forces one to occuir,
and the witness is shown all the people in a short period of time.

15.However, the identification of an accused from CCTV footage is not made in
this type of ‘perfect’ process and remains, in my opinion, an area ripe for
unreliable identifications to occur.

16. These comments on the dangers of identification evidence, as short as it is

stated here, should be a good foundation for arguing that this evidence should
be cautiously admitted.

Relevance

17.We start at relevance because only relevant evidence is admissible in
proceedings.’

18. The majority of the High Court found in relation to identification of a person from
CCTV footage that for this to be relevant the material upon which this
identification relates must be different in a substantial way to what is available
to the jury.? Otherwise,

“The process of reasoning from one fact (the depiction of a man in the
security photographs) taken with another fact (the observed appearance
of the accused) to the conclusion (that one is the depiction of the other)
is neither assisted, nor hindered, by knowing that some other person
has, or has not, arrived at that conclusion. Indeed, if the assessment of
probability is affected by that knowledge, it is not by any process of
reasoning, but by the decision-maker permitting substitution of the view
of another, for the decision-maker's own conclusion.™

19.To me the importance of this is that unless what the person making the
identification is providing to the jury is evidence substantially different to what

1 S56(2) Evidence (National Uniform Legislation) Act (NT).
2 Smith v The Queen [2001] HCA 50 per Gleeson CJ, Gaudron, Gummow and Hayne JJ at [11].
3 Smith v The Queen [2001] HCA 50 per Gleeson CJ, Gaudron, Gummow and Hayne JJ at [11].
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they can figure out, then it could not rationally affect their assessment of a fact
in issue and is simply a substitution of their view with another.

20.1 would argue that the position at law reflects that mere familiarity with a person
is not sufficient to make evidence of identification from a picture or CCTV
footage relevant. The key question is how the evidence places the tribunal of
fact in a better position than simply making their own observations. To this end,
evidence of how the identification was made is needed (evidence of things such
as the gait or clothing etc of the person).

21.In Sterling* Justice Yehia (as she is now known), was critical of a submission
that officers were in a better position than the jury in assessing the CCTV. Her
honour stated that such a submission had less force in circumstances where
there was no evidence about what features the witness identified or were able
to discern from the footage to allow them to make their identification.

“Whilst | accept the officers would have observed the accused moving
around and walking in the prison, they did not give evidence that it was
anything about the height, build, posture or gait of the people on the
CCTYV footage that they recognised as consistent with the accused. |
have no evidence before me as to how it is that the witnesses are in a
position of advantage in having seen the accused walking or moving
around.™

22.This suggests that in the absence of how the evidence would substantially
assist the jury determine the fact in issue (the identity) the evidence would not
be relevant. This reinforces the fact that mere familiarity is not sufficient to make
an identification of a person from CCTV footage relevant.

23.In Andreouv v Martin, the evidence of an Aboriginal Community Police Officer
who was the nephew of the accused, had known him since birth and had a ‘fair
bit of interaction’ with the accused over the last three years (amongst other
evidence of familiarity) was said not to be relevant, as the basis for identification
(the offender’s legs and gait) were either barely or not at all identifiable in the
still pictures. Similarly, the identification of the accused’s walk in the CCTV was
not defined in any meaningful way so as to place the witness in a better position
than the Court in relation to the identification.®

24.This is a local decision which significantly demonstrates that the identification
sought to be adduced was not relevant, as it was not able to be demonstrated

‘Rv Sterling; R v McCook [2014] NSWDC 199.
>Rv Sterling; R v McCook [2014] NSWDC 199 per Yehia SC DCJ (as she was then) at [16].
6 Andreou v Martin [2016] NTMC 006 per Armitage SM at [13 — 14 and 16 -17].
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that the witness’ evidence was different in a substantial way to that available to
the tribunal of fact, ‘the jury’. This is despite there being some examples of why
the witness believed they had identified the accused based on a prior familial
history.

Is this Form of Evidence Identification Evidence?

25.If this form of evidence is identification evidence as defined by the act, then part
3.9 and the limitations to adducing identification evidence applies. If it is not
identification evidence then part 3.9 of the act has no work to do. Therefore, a
quick look at the definition of identification evidence is necessary.

26. |dentification evidence is defined in the dictionary of the Evidence Act. It states,
“identification evidence means evidence that is:

(a) an assertion by a person to the effect that a defendant was, or
resembles (visually, aurally or otherwise) a person who was, present
at or near (emphasis added) a place where:

(i) the offence for which the defendant is being prosecuted
was committed; or

(ii) an act connected to that offence was done;

at or about the time at which the offence was committed or the act was
done, being an assertion that is based wholly or partly on what the
person making the assertion saw, heard or otherwise perceived at that
place and time (emphasis added); or

(a) a report (whether oral or in writing) of such an assertion.”

27.1 think this definition is easily understood when it is a case in which a person is
robbed and then they look at a picture and say ‘that is the robber’. This is clearly
identification evidence as they were present at the scene and the identification
is from what they saw heard or perceived at that place and time.

28.1t seems less obvious to me that it is identification evidence where a person
who was not at the scene then looks at a picture or a video and they are asked
‘who is that in the video?’. | would question if their identification of the person
from the picture or video is based wholly or partially on what the person making
the assertion saw, heard or otherwise perceived at that place and time, the
prerequisite in the definition of identification evidence.
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29.1 have not been able to find any commentary on the resolution of this but have
proceeded on the basis that identification from CCTV footage or photos at or
near where the offence was committed is an assertion that is based wholly or
partly on what they saw, heard or otherwise perceived at that place and time.

30.All the cases that | have considered appear to have proceeded on the basis
that it is identification evidence, at the very least they have named it as such.
Arguably when there is a legislative definition for the term ‘identification
evidence’ and this is the term often used, it is reasonable to proceed on the
bases that term is used as defined in the act.

31.Just be aware this seems contrary to how the lay opinion rule has been
interpreted — in s78 the act requires the witness to have saw, heard or perceived
a matter or event and this has been interpreted to mean they were present at
the scene. This ruling on the issue is perhaps more to do with the common law
approach to lay opinions rather than an interpretation on the words alone. Just
be aware of this apparent contradiction between these sections in their
interpretation.

Was the Identification Made without an Intentional Influence

32.All identification evidence is governed by part 3.9 of the Evidence Act. An
important aspect of that part in relation to this issue is section 114(2) which
provides that:

Visual identification evidence adduced by the prosecutor is not
admissible (emphasis added) unless:

(a) an identification parade that included the defendant was held
before the identification was made; or

b) it would not have been reasonable to have held such a parade;
or

c) the defendant refused to take part in such a parade;

and the identification was made without the person who made it having
been intentionally influenced to identify the defendant (emphasis added).

33.What has recently been made clear is that the words “without the person who
made it having been intentionally influenced to identify the defendant” has work
to do in all cases of visual identification evidence.
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34.That is to say that even if it is not reasonable to argue that an identification
parade should have occurred or (like in these CCTV identifications) it would be
absurd to do one, the identification still must be shown by the prosecution to
have been made without the person having been intentionally influenced.

35.1t seems that the influence exerted over the person in making the identification
must have had a material effect on the identification. Although it need not be
the sole, or even predominant factor.”

36.The person who exerted the influence must have said or done something that
was intended to have a material effect on the person making the identification
of the accused.?

37.Finally, the onus is on the prosecution (on the balance of probabilities) to show
that there was no intentional influence or that the identification was not affected
by the influence in a material way.®

38. Fawkes from which this principle is derived also demonstrates that success in
excluding evidence can be greater in pointing out the evidence does not meet
a criterion of admissibility rather than arguing an exclusion. In this case the
Court determined that they would not have excluded the evidence under 137,
but as it did not meet the admissibility requirement in s114 it was not admissible
and therefore excluded.

Evidence of Fact or Opinion

39.1f the evidence is relevant and admissible according to s114, then the next
question is to determine if the evidence of identification is evidence of fact or
evidence of opinion. If it is evidence of fact the opinion rule does not apply, if it
is evidence of opinion then it does.

40.The majority in Smith suggested that if the admission of identity from
observation of a photograph or CCTV footage was to be relevant further
questions of admissibility would arise. “Those questions would very likely
include questions about the application of the opinion rule (s 76) ..."”."? As the
majority found the evidence to not be relevant, they did not decide this issue.

7 Fowkes v The King [2023] VSCA 160 per Emerton P, Priest and Kaye JJA at [52].
8 Fowkes v The King [2023] VSCA 160 per Emerton P, Priest and Kaye JJA at [53].
% Fowkes v The King [2023] VSCA 160 per Emerton P, Priest and Kaye JJA at [54]

10 Fowkes v The King [2023] VSCA 160 per Emerton P, Priest and Kaye JJA at [76]

11 please note that this and the remaining arguments do not rely on a need to determine that the evidence is “identification
evidence” as defined in the Act.

12 Smith v The Queen [2001] HCA 50 per Gleeson CJ, Gaudron, Gummow and Hayne JJ at [16].
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41.Justice Kirby decided the issue differently to the majority and found the
evidence of identification to be relevant but caught by the opinion rule and
ultimately incapable of overcoming the prohibition of admission pursuant to s76
EA." Justice Kirby turned his mind to s79 EA stating it, “can be disregarded,
as no suggestion of such expertise was made in relation to the police officers”.

42.1t may be that the “majority” of the High Court was suggesting this type of
evidence would always be opinion evidence if relevant. However, Justice Kirby
made the situation sufficiently opaque that an argument is available that
sometimes this evidence would simply be evidence of ‘fact’. That is if it is
relevant then it is admissible and would only be excluded upon application.

43.The argument seems to reduce to this - if the evidence of the police officers in
Smith was evidence of fact and not opinion Kirby J would not have needed to
consider the opinion rule and its exceptions. In discussing this Kirby J said:

“For the purposes of applying s 76 of the Act, it is clear that the distinction
between evidence of a "fact" and of an "opinion" is one of degree rather
than of kind.”15

‘I also accept the point made by Sheller JA that a statement identifying
a person, clearly depicted in a studio photograph, as one's spouse (or
partner), would normally be regarded as a statement of fact.”'®

44.1n analysing this concept between evidence of fact or opinion Justice Simpson
said in Drollett:

“There may be many instances where identification from photographs,
even if a person is well known to the witness as a spouse, has to be
classified as opinion evidence. It cannot always be assumed that the
photographic material will clearly depict the person who is its subject.
The person may be partly obscured, or may be photographed from an
unusual angle concealing facial or other defining features. In such a

13 Smith v The Queen [2001] HCA 50 per Kirby J at [58].
14 Smith v The Queen [2001] HCA 50 per Kirby J at [59].
15 Smith v The Queen [2001] HCA 50 per Kirby J at [52].
16 Smith v The Queen [2001] HCA 50 per Kirby J at [54].
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case, the evidence would properly, in my view, be classified as opinion
evidence.

The result of this analysis is that, in every case, it will be necessary to
examine the nature of the evidence proposed to be adduced, and all
relevant circumstances, before a determination can be made whether
the evidence tendered falls into the category of opinion evidence and
subject to the admissibility provisions of Part 3.3 of the Evidence Act.”"”

45.In Marsh the Court found that evidence of identification by the appellant’s sister
was evidence of fact, not opinion, because of the nature of the relationship
between the sister and her brother, her opportunity to become familiar with the
appellant’s stature, his stance, and his facial features. In finding the evidence
relevant, which was said to be part of the basis of finding the evidence not to
be opinion the Court said:

“Unlike the police officers in Smith, Ms Wood had grown up with her
brother and had an ongoing association with him. The witness had the
advantage, not shared by the jury, of the long time opportunity, which
she asserted, of observing her brother and of noting his characteristics,
his stature, his stance, his facial features, and the manner in which he
wore his jacket, which the witness claimed was so familiar to her. Hence
the evidence which Ms Wood was able to give and did give satisfied the
requirement of relevance.”'®

46.1t should be noted that the Court found that if it was wrong in relation to the
evidence being fact as opposed to opinion that it would have found it admissible
under an exception to the opinion rule.'®

47.Arguably, the less clear the photo or CCTV footage is, the more likely the
assertion the person in that depiction is the accused is evidence of opinion.
Justice Kirby used the description of an identification by a partner from a studio
photograph as being perhaps an example of evidence of fact and not opinion.

48.The Court in Marsh seems to have concluded that factors relevant to relevance
and an admissible opinion rendered the evidence away from opinion to that of
fact. (the reasoning process to how the conclusion was made was disclosed). |
am not entirely convinced of this and would argue that the Court was not sure
of this either, see [46 above].

7 R v Drollett [2005] NSWCCA 356 per Simpson J with McClellan CJ at CL and Rothman J agreeing at [43 -44].
18 R v Marsh [2005] NSWCCA 331 per Studdert J with Kirby and Howie JJ agreeing at [18].
19 R v Marsh [2005] NSWCCA 331 per Studdert J with Kirby and Howie JJ agreeing at [32].
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Opinion Evidence

49.If the evidence is opinion evidence, then the opinion rule applies — evidence of
an opinion is not admissible to prove the existence of a fact which the opinion
was expressed. That is unless an exception applies (s76).

50.In rejecting the evidence of the police officers as not meeting the exception to
the opinion rule in s78, Kirby J ruled effectively that s78 EA (the lay opinion
rule) required the person to be an eyewitness to the event and could not provide
an opinion of something such as a photo or CCTV footage.?°

51.This approach was recently affirmed in the Australian Capital Territory in which
the approach that a person needs to have been present at the scene to engage
the terms of s78 EA (reference to further High Court authority of Lithgow City
Council v Jackson [2011] HCA 36 at [42 — 43], [77] and [83] was made to
conclude this).?!

52.Seemingly then the lay opinion rule (s78) is not an available avenue for a person
who was not present at the scene to profess an opinion that the accused is the
person in the CCTV footage or picture.

53.In considering the application of s78 EA Justice Simpson pointed to the terms
of the section and found that the opinion of a Correctional Officer was not
necessary to obtain an adequate understanding of his perception of any matter
or event.?? Her honour did conclude that “tentatively” the concept of an “ad hoc
expert” is capable of including a person who has particular familiarity with
another such as to be permitted pursuant to s79 EA to give evidence of an
opinion identifying a person in a picture or footage.?®

54.Further thought to the concept of ad hoc expertise should be considered for
future arguments. However, for the purposes of this paper it would seem on the
face of it that there is such a thing as an ad hoc expert and the factors such as
prior familiarity with the person (depending on the extent of it) would qualify the
person as such an expert.

55.Evidence of an opinion brought pursuant to s79 EA would require the reasoning
process be provided as to how the person came to their conclusion to allow the
tribunal of fact to be satisfied that the opinion is based wholly or substantially
on their specialised knowledge, training, or experience.

20 Smith v The Queen [2001] HCA 50 per Kirby J at [60].

21 SBT v Colvin [2021] ACTCA 40 per Wigney J with Burns J agreeing at [62 — 83].

22 R v Drollett [2005] NSWCCA 356 per Simpson J with McClellan CJ at CL and Rothman J agreeing at [63].
23 R v Drollett [2005] NSWCCA 356 per Simpson J with McClellan CJ at CL and Rothman J agreeing at [63].

10
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‘A failure to demonstrate that an opinion expressed by a witness is
based on the witness's specialised knowledge based on training, study
or experience is a matter that goes to the admissibility of the evidence,
not its weight. ... his opinion on that matter lacked reasoning, the
absence of reasoning pointed (in this case, inexorably) to the lack of any
sufficient connection between a numerical or quantitative assessment or
estimate and relevant specialised knowledge."?

56.This concept to me seems to have some circularity to it which links it to the

question of relevance. That is, the opinion cannot just be that ‘| have known the
accused since they were born’ and ‘the person in the CCTV footage in my
opinion is the accused'. It needs, like with the test for relevance, to explain how
the opinion is based wholly or substantially on the person's training, study, or
experience (expertise).

57.1f the evidence is found to be relevant and an admissible opinion (or evidence

of fact) then, and only then, will you need to consider exclusionary provisions,
most likely s137.

Consideration of all the Circumstances for Relevance/Probative Value

58.Section 137 is an exclusionary provision that renders evidence in which the

probative value is outweighed by the risk of unfair prejudice inadmissible.

59.In determining questions of relevance and probative value of evidence it is to

be assumed that the evidence will be accepted by the jury and issues of
reliability or credibility are not to be considered.?®

60. The High Court did say that there could be cases in which the evidence is, “so

61

inherently incredible, fanciful or preposterous that it could not be accepted by a
rational jury. In such a case the probability of the existence of a fact in issue
would be nil and it would not meet the criterion of relevance.” %6

.An example is provided of evidence which, even accepted at its highest, is

evidence of low probative value. The example provided is an example of an
identification of a stranger made briefly on a foggy night. This example was said
to be, if accepted at its highest, a weak identification.?’

24 Dasreef Pty Limited v Hawchar [2011] HCA 21 per French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ at [42].
25 MM v The Queen [2016] HCA 14 per French CJ, Kiefel, Bell and Keane JJ at [39].
26 MM v The Queen [2016] HCA 14 per French CJ, Kiefel, Bell and Keane JJ at [39].
27 MM v The Queen [2016] HCA 14 per French CJ, Kiefel, Bell and Keane JJ at [50].

11
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62. The Victorian Court of Appeal has recently applied this logic:

“..at least insofar as identification evidence is concerned, it is legitimate,
and necessatry, to take into account the quality of the evidence, and that
fo do so does not breach the injunction in IMM that reliability and
credibility must be put to one side.”8

63. This approach of looking at the quality of the evidence in assessing its reliability
and probative value has been adopted in this Jurisdiction in a matter of first
instance by Justice Barr in The King v Lantjin & Ors. In this case Justice Barr
considered the circumstances surrounding the identification in deciding
ultimately to exclude the evidence of identification based on it lacking relevance
or in the alternative pursuant to s137 EA.?®

Concluding Remarks

64. |dentification from CCTV or photographs is an identification that can be hard to
challenge once it has been adduced.

65.Yet, looking at the quality of the footage or photo and the basis from which the
witness makes the identification can really assist in breaking down the
admissibility of that evidence. Is the evidence relevant? Is the evidence an
admissible opinion? Was there an influence in making the identification? Should
the evidence be excluded?

66. If the Court determines that the evidence is admissible and it will not exclude it,
hopefully your arguments on admissibility/exclusion will remain a good
foundation from which to argue the weight to be afforded that evidence at the
end of the case.

28 Moreno (A Pseudonym) v The King [2023] VSCA 98 per Priest AP, Niall and Kaye JJA at [56].
29 The King v Lantjin & Ors [2023] NTSC 66 per Barr J at [28 - 33].
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